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LANDLORD AND TENANT — 
NEGLIGENCE — The _ cases 
holding that a landowner is 
under no duty to keep the 
sidewalks adjoining his prop- 
erty free of snow and ice relate 
only to the public sidewalk on 
the premises and have no 
bearing on a landlord’s liabil- 
ity as to private walks on the 
premises. 

—A landlord is under a specific 
duty to tenants to exercise 
reasonable care to keep com- 
mon passageways or walks 
within his control free of snow 
and ice and this duty may en- 
compass an obligation to con- 
struct gutters on his building 
in order to prevent water from 
accumulating on such walks 
below. 

Digested from an opinion by 

henfeld, J., rendered June 2, 
Supreme Court. Skupien- 

ski v. Maly. For appellants 

ldon Schiffman (Wilbur 
ns, atty). For respondent 

s Blume (Benjamin Yan- 

atty). 

intiff sued for damages for 

al injuries. The jury 

turn a verdict of no cause 

The Appellate Division reversed, 

udge dissenting, and defen- 

dant appeals. 

Plaintiff, a tenant in defend- 

nt’s premises, fell on an ice 
*h which had formed on ‘the 

te walk in the rear of the 

es. The premises were a 
house. Above the en 

I to defendant’s residence 

28 a small roof-type canopy 
z ‘nich partially overhung the 
ik. There was no gutter or 
pipe on the canopy. On 

y in question snow re- 

.aining the canopy | 
sited and dripped from the er 
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the canopy onto the cleared 


<, and thereafter froze form- 
he ice patch on which plain- 
Defendants had 
ge of the ice on the walk 
sue of improper 
in that there was 
ross the roof or can 
ed out and plaintiff pro- 
auced witness who testified 
r standards of construction 
“ith reference to installation of 
ind leaders 
judge charged there 
issue with respect 
ndant’s conduct, namely 
} r they had been negligent 
| ; ‘ailing to discover and remove 
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the three hours be- 
ormation and the a 
charged further there 
ation to have gutters 
a house and that 
ny in that regard was 
The Appellate Divi- 
sed holding it was err- 
; ‘clude the issue of 
per nstruction. The dis- 

"8 Opinion stated no land- 
sally obligated to con- 
ron his building in 
Prevent water due to 
snow from accumulat- 
Ae the Sidewalk, citing Saco 
sal, N.J. 377; Miller v. United, 
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im- 

















* NIL 209 and Zwickl v 
“sCWay, 103 N.J.L. 604. 
Hela: lthough the expert 





Vas weak and confusing, 
‘NEless it was sufficient to 

question of fact for the 
Vhether there should 
a gutter at the edge 
py and it was error 
court to eliminate 
tom the jury's con- 

















hs relied on by de- 
sand cited in the dissent 
*£Cho the common law doc- 
abutting property 
+, under no duty to 
"© public sidewalk adjoin- 
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Digests of Recent Opinions ; 


ov 


g their premises free of snow 
and ice and may even divert the 
natural flow of surface waters so 
that they discharge onto such 
sidewalk. It is argued that in- 
ferentially there is no obligation 
to provide gutters to prevent 
melting snow or rain water from 
flowing onto and coalescing into 
ice on the sidewalk below. 

But these adjudications deal 
only with the landowner’s obli- 
gation to the public in general, 
with reference to the public side- 
walk on his premises. That issue 
not involved here. The issue 
here is the landlord’s obligation 
to his tenants and their invitees 
with respect to maintenance of 
a private walk under the control 
of the landlord maintained for 
the occupants of the premises 
and over which the public has 
no easement. A landlord owes a 
duty of exercising reasonable 
care to maintain such walks in 


iy 
itl 
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a reasonably safe condition for | 


the benefit of his tenants and 
proper invitees. Reasonable care 
is a relative term and whether it 
has been observed in any par- 
ticular situation depends on the 
facts and circumstances. 

As part of his general obliga- 
tion to keep the premises in a 
reasonably safe condition, a 
landlord is under a specific duty 
to exercise reasonable care to 
keep common passageways with- 
in his control free of snow and 
In the present case, defen- 
nt’s failure to have a gutter 
leader became at least a 
factual element to be considered 
by the jury in determining 
vVhether the requisite due care 
had been exercised 

Affirmed 


+ + 





1957 Annual Survey 
Dedicated To Judge 
Goodrich 





“The 1957 Annual Survey of 
American ,’ published by the 
New ! versity Law Cent- 
r, has been dedicated to Her- 


bert F. Goodrich, judge of the 
United States Court of Appeals 
for the Third Circuit and di 

I the American Law 





700-page volume was ded- 








ed to Judge Goodrich “for 

s notable contributions to re- 
statement and revision of the 
Goodrich has had sev- 





1 careers in the law—as tea- 
s~her, education administrator, 
scholar, writer, and j st. An 








alumnus of Harvard University, 
ght at Iowa, Michigan, 





S tau 


Pennsylvania he was both 
1 of the law school and vice 
j of the university. In 
served as president of 
iation of American Law 






ent 


he 





> Assoc 


Schools 


The 











1957 survey includes a 
ry of the year’s develop- 
ts in the fields of private 
d public law, a topical index, 
and tables of cases and statutes. 








Acting Governor Stout has sign- 
ed the following bills: 

S-51 Chapter 54 June 12. Au- 
thorizes the use of electromechan- 
l d in the selection of 


icai Qa 





Juries 
A-371 Chapter 59 June 12. Ex- 
the statute relating to the 
of process upon non-resi- 
C motorists involved in acci- 
dents in New Jersey, to cases in 
which the non-resident defendant 
pe 


tan 
tenas 





jeant 
CilL 





ies before suit is brought or a 
proceeding terminated. 





nding 





| there is more litigat 
| family 


ABA Creates New 
ection To Cope With 
Family Law Problems 


A step that y prove a mile- 







stone in the on’s efforts to 
alleviate on f its most pres- 
sing and plexing problems— 
that of the alarming 





divorce rate and rise in juvenile 
delinquency—is being taken by 
the American Bar Association. 
At the ABA 8lst annual meet- 
ing in Los Angeles in August the 
national organization’s 
18th and newest section—the 
Section of Family Law— will be 
formally est -d. Creation of 
the new section will culminate 
a decade of ef by a dedicated 
group of lawye and judges in- 
terested in imy ng the admin- 
























istration of ice in the im- 
portant field of family relation- 
ships. 

The purpose of the new sec- 


promote improve- 
iministration of 
of family law 
and pub- 
les and reports 
slative and ad- 
matters. 
permanent 
‘ce laws and 
of justice in 
and relatively neg- 
inderscored by the 
tort litigation, 
ion involving 
any other 


tion will be to 
ments in the 
justice in the 
by study, confe 
lication of artic 
dealing with 1 
ministrative law 
The need for a 
body to study c 
the administré 
this broad 
lected field is 
fact that next to 












matters than 
phase of law 

It is believe 
ment of the Se 


establish- 
1 will provide 









a forum for all lawyers interest- 
ed in family nd will spur 
the creation of better domestic 
relations court ivenile courts 
and the draftin realis- 





tic and sound lating to 
divorce, support doption and 
related subjects 

The new Section of Family 
Law results from more than 10 
years of pre tory work be- 





n in 1947 > President 


cf the United St nvited the 
ABA to attend a National Con- 
erence on Family Life at the 
White House 


Legislature Limits Tort 
Liability of Charitable 
Institutions 


Stop Gap Measure Enacted 
Pending Further Investigation 


he Legislature t its final 
session on Monday, approved a 
bill drafted by the Assembly Judi- 
ciary Committee under David I. 
Stepacoff, chairman, which would 
limit the liability of charitable 
institutions in negligence actions 
to $10,000. The bill adopted is a 
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il 











| time. 
| carpenter contractor engaged by 


| holding 





substitute for one introduced ear- 
lier in the Senate which would 
have restored complete immun- 
ity. It is a stop gap measure ef- 
fective only until June 30, 1959. 
The vote in the Assembly for| 
the substitute measuré 43-2. | 


In the Senate it was unanimous. | 
The bill now DE to Governor | 
Meyner. 


Hudson County District | 
Court Summer Schedule 


Tenancy Actions, Small Claims, 
Motions and Orders to Show 
Cause shall be returnable on the 
following dates during July and 
August: 

July 2, 3, 9, 10, 16, 17, 23, 24, 29. 

August—5, 12, 20, 21, 27, 28. 

In addition Non-Jury trials will 
be conducted on above dates. 

Pre-trial Conferences will 
conducted on designated days. 

Notices will be mailed to Coun- 
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| American Law 


Model Penal Code’s “justification” 
provisions given tentative ap- 
proval; Restatement of Torts 
and Foreign Relations Law dis- 
cussed; Reporters describe pro- 


and Gift Tax Statute.* 

Having finally washed its hands 
of the Uniform Commercial Code 
and completed its revision of the 
Restatements of Trusts and Agen- 


Washington to the Model Penal 
Code and the Restatements of 
Torts and Foreign Relations Law. 
As was the case last year, see 25 
LW 2563, no material for the In- 
stitute’s proposed Federal Income, 
Estate, and Gift Tax Statute was 
submitted to the meeting. 





Liability of Owner 
To Employees Of Sub- 


Contractors Reviewed 
Holding In Gibilterra v Rose- 
mawr Limited 

The U. S. Court of Appeals for 
the Third Circuit in the recent 
case of Harrison v Blueberry and 
Tryon, had occasion to review 
the New Jersey law on an owners 
liability for injuries to employees 
|Of an independent contractor or 
‘subcontractor. In a_ decision 
!rendered May 27 by Judge Kal- 
1}odner the court reversed a dis- 
|missal of the employee’s action 





against the owner and limited 
the effect of the holding in 
Gibilterra v Rosemawr Homes, 


which had been relied on by the 
District Court in ordering the 
dismissal. 

In the case involved plaintiff, 
an employee of a painting con- 
ractor, claimed to Nave been 
injured when a casement win- 
dow he allegedly was instructed 
to paint came out of the wall 
and caused him to fall from the 
ladder to the ground. Plaintiff 
alleged he had instructed 
by the president of Blueberry to 
paint the windows. The house 
was under construction at the 
Defendant Tryon was the 


been 


Blueberry to install the windows 
and do other work. 

The trial court granted Blue- 
berry’s motion for dismissal 
that the decision in 
Gibilterra v Rosemawr was an- 
alogous and controlling. In re- 
versing, the Court of Appeals 
held in part: 

“We are of the opinion that 
the trial judge erred in dismis- 
sing plaintiff’s action as to Blue- 
berry. 

In dismissing, the trial judge 
said: 

“We agree that generally there 
is a duty on a landowner who 
invites independent contrac- 
tors on his land to furnish his 
employees with a reasonably 
safe place to work. 





(Continued on page 9, col. dD 











Thevos Confirmed As 
Passaic Prosecutor 


In the Executive Session in the 
Senate the following nominations 
were confirmed: 

John G. Thevos, of Paterson, 
to be Prosecutor of Passaic Coun- 
ty, to succeed Bernard L. Stafford 
(deceased). 

John F. Wilkens, of Weehawk- 
en, to be a member of the Hudson 
County Board of Taxation, to suc- 


l ceed himself. 


John A Mulhern, of Carney’s 
Point, to be a member of the 
Salem County Board of Taxation, 
to succeed Fred G. Kern 


gress on Federal Income, Estate, | 


cy, the American Law Institute | 
turned its attention at its 35th 
Annual Meeting last week in 


Institute Meeting 


| Chief Justices’ Address 

| At its opening session, the In- 
stitute was addressed by the Hon. 
Earl Warren, Chief Justice of the 
United States, who directed most 
of his remarks to a review of the 
status of the federal courts’ dock- 
ets. Since 1941, he reported, the 
number of cases filed in the fed- 
eral district courts has increased 
more than 60 per cent while the 
number of judges has increased 
only 25 percent, with the result 
that the case backlog has risen 
more than 125 percent. This ac- 
cumulation has in turn resulted 
in a most discouraging increase 
in the length of time for getting 
a case heard. “The delay and the 
choking congestion in the federal 
courts today have created a cru- 
| Clal problem for constitutional 
government in the United States.” 

“High-minded concepts should 
indeed be our objectives,” he con- 
tinued, “but the real test of our 
system is the extent to which our 
ideals are given actual concrete 
reality in the lives of our people. 
A system of laws—however just— 
that exists only in theory is a 
slim basis for a claim to moral 
leadership in the world commun- 
ity. It is a weak reed to support 
our national strength. 

“We must not forget that the 
role of the courts is not merely 
to define the right. It is also 
to administer the remedy. Unless 
remedy is actually applied to 
persons and things, the right 
a mere pious idea.” 


the 
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Air Space 

Three rather basic sections of 
the Restatement of Torts produc- 
ed most of the discussion and de- 


bate during the first day and a 
half of the Institute’s meeting 
Because attorneys representing 


the airlines had, 
meeting, distribut 
dum criticizing Section 194. Tra- 
Through Air Space, this sec- 
tion was moved to the top of the 
agenda. Section 194 states the 
law in terms of the old theory of 
unlimited vertical ownership. Lit- 


just prior to the 
ed a memoran- 












VE ] 











tle case law has developed to sup- 
port this statement of the law 
which was in the original Restate- 
ment. The Reporter, Dean Wil- 


liam L. Prosser, California Uni- 
versity School of Law, defended it 
by pointing out that the Insti- 
tute’s Uniform Aeronautics Act, 
with its unlimited-vertical-owner- 
ship provision, has been adopted 
in 23 states, so that “the restate- 
ment position is now the law in 
the great majority of the states 
where there is any law.” 

In their memorandum objecting 
to the Restatement position, the 
airline attorneys maintained that 
even the courts in states that 
have adopted the Uniform Aero- 
nautics Act have refused to en- 
force the theory of unlimited ver- 
tical ownership. And all the re- 
cent decisions, including Newark 
v. Eastern Airlines 159 F. Supp 750, 
26 LW 2433, and Gardner v. Alle- 
gheny County, 382 Pa. 88, 23 LW 
2337 have held that flying within 
the federally-defined navigable air 
space is not unlawful unless it 
constitutes a taking. 

In any event, the opposition ex- 
pressed to Section 194 convinced 
Dean Prosser that postponement 
of the Institute’s consideration of 
this section was in order, and the 
members agreed. One of the pur- 
poses of returning this section to 
the Reporter for further work was 
to have the benefit of decisions in 
several cases now pending in the 
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Save-By-Mail Portfolio ! 


Everything you need to save 
by mail — ball point pen, desk 
blotter, calendar, save-by-mail 
envelopes - in handsome vinyl 
calf finish fitted case. FREE 
when you open a new Mohawk 
Savings Account of $10 or 
more. (One to a person.) We 
pay postage both ways. Money 
received by 15th of any month 
earns from first of that month. 
Open account NOW by mail 


or in person. 
per 


annum 


latest 
dividend 





CSOD comPpounpep 
S 4 TIMES A YEAR! 
SAVINGS INSURED TO $10,000 


MOHAWK 


SAVINGS and Loan Assn. 
40 Commerce St., Newark 2, N. J. 
MI 2-3650 
Daily, 9 a.m. to 4 p.m. 

Open Wed. Eves. until § p.m 
FREE PARKING across the street 


DIGESTS OF RECENT OPINIONS 


UNSATISFIED CLAIM AND 
JUDGMENT FUND — The no- 
tice of intention requirement 
of N.J.S.A. 39:6-65 is not a con- 


dition precedent to action 
against the director under 
N.J.S.A. 39:6-79 where the 


claimant had probable cause to 
believe he knew the identity of 
the “hit and run” driver, insti- 
tuted an action against that 
person in good faith with an 
honest belief he was financially 
responsible, and a judgment re- 
sulted that the identity had not 
been established. 

—Time for filing notice of inten- 
tion runs from date of accident, 
not date of appointment of ad- 
ministratrix ad pros, where 
there is a “qualified person”, 
such as the widow, who can 
file same. 

Digested from an opinion by 
Proctor, J., rendered June 2, 1958. 
Supreme Court. Corrigan v. Gas- 
sert. For appellant—Charles L. 


Bertini ‘Macy Davidson on the 
brief). For respondent—Robert 
B. Kroner (Cummis & Kroner, 
attys. Clive Cummis on _ the 
brief). 

Plaintiff, administratrix ad 
pros of the estate of her hus- 


band, appeals from a summary 
judgment dismissing her com- 
plaint which sought recovery out 


of the Unsatisfied Claim and 
Judgment Fund. The sole 
ground for dismissal was that 


plaintiff failed to comply with 
the provisions of N.J.S.A. 39:6- 
78 and N.J.S.A. 39:6-65 which re- 
quired the filing of a notice of 
intention within 30 ‘(now 90) 
days of the date of the accident 
as a condition precedent to a 
claim against the fund. 
Plaintiff's intestate was killed 
on Dec. 24, 1955 by a speeding 
automobile. The vehicle sped 
away and neither it nor its 
driver were identified. As a re- 
sult of police investigation, one 
Roberts was apprehended and 
charged with leaving the scene 
of the accident. On Jan. 5, 1956 
he was convicted as eharged. 
On May 16, 1956, plaintiff, on 
learning Roberts was uninsured, 
filed a notice of intention to 
make a claim against the Fund 
for damages resulting from her 
husband’s death. On Sept. 28, 
1956 plaintiff was appointed as 
administratrix ad pros and on 
Oct. 11 she filed a second notice 
of intention. On Oct. 15, 1956 she 
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instituted an action against 
Roberts which culminated in a 
verdict by the jury of no cause 
and a special finding that there 
was insufficient evidence to es- 
tablish Robert’s automobile had 
struck the decedent. Plaintiff 
then commenced the present suit 
under N.J.S.A. 39:6-79. 

Plaintiff contends the notice 
provisions of N.J.S.A. 39:6-65 are 
not applicable to an action insti- 
tuted under N.J.S.A. 39:6-79 and 
further that the filing of the no- 
tice of intention within 30 days 
after her appointment as ad- 
ministratrix ad pros with a suf- 
ficient compliance with N.J.S.A. 
39:6-65. 

Held: N.J.S.A. 39:6-79 provides 
that where in an action for 
deatn or personal injuries judg- 
ment is rendered for the defend- 
ant on the sole ground that such 
death or injury was caused by 
a vehicle the identity of the 
owner and driver of which has 
not been established, or that the 
vehicle was being operated with- 
out the owner’s consent and the 
operator has not been identified, 
and such ground is stated in the 
judgment, the _ plaintiff may 
within 3 months from the date 
of the entry of such judgment 
bring an action upon said cause 
of action against the Director 
in the manner provided in NJ. 
S.A. 39:6-78 


N.J.S.A. 39:6-78 in turn pro- 
vides that in hit and run cases 
or stolen car cases where the 


identities of the persons involv- 
ed cannot be ascertained, action 
may be brought against the di- 
rector but no judgment shall be 
entered therein unless the claim- 
ant complied with N.J.S.A. 39:6- 
65. The latter in turn requires 
the giving of notice of intention 
by claimants who seek satisfac- 
tion from the fund for uncollect- 
ible damages. 

The statute thus embodies two 
distinct procedures for cases 
where the owner or operator are 
known or where they are defi- 
nitely not Known and not ascer- 
tainable. In both these proced- 
ures, the first under N.J.S.A. 
39:6-65 to 77 and the other under 
N.J.S.A. 39:6-78 to 85, the provi- 
sions of N.J.S.A. 39:6-65 are ex- 
pressly made applicable. But the 
legislature also recognized a 
third class, namely “hit and run” 
where there is reasonable 
basis for believing the tortfeas- 
or’s identity is known and in re- 
liance thereon action against 
such persons is instituted. In 
such case it is provided by NJ. 
S.A. 39:6-79 that on entry of a 
judgment in such action of the 
type described therein, the 
plaintiff may within 3 months 
thereafter bring action against 
the Director. If literally, as the 
state contends, N.J.S.A. 39:6-65, 
had to be complied with, there 


cases 


would be no need to expressly 
preserve the right against the 
fund and NJS.A. 39:6-79 in- 


stead of preserving the rights of 
one who diligently but mistak- 
enly sought to establish the as- 
sailant’s identity and liability 
would be actually restricting 
such victim further than where 
the tortfeasor was actually 
known or definitely not known. 
Such could not have been the 
legislative purpose. 

To prevent the imposition of 
any possible fraud or abuse on 
the Fund, any action instituted 
against a third person which 
results in the type of judgment 
contemplated by N.J.S.A. 39:6-79 
must be shown to have been in- 
stituted by a claimant with 
probable cause for believing that 
the person sued was in fact the 
actual wrongdoer and with an 
honest belief, unaffected by in- 
formation to the contrary, that 
the person sued could respond 
in damages if his liability was 
established. 

N.J.S.A. 39:6-79 was not in- 
tended to make the notice pro- 
vision of N.J.S.A. 39:6-65 a con- 
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dition precedent to action there- 
under where a claimant had 
probable cause to believe that 
he knew the identity of the tort- 
feasor who fled the scene of the 
accident, instituted an action 
against that person in good faith 
and a judgment of the type de- 
scribed in N.J.S.A. 39:6-79 was 
entered. 

There is no merit in the con- 
tention that plaintiff had 30 days 
from her appointment as ad- 
ministratrix ad pros to file the 
notice. She was a “qualified per- 
son” as decedent’s widow prior 
to her appointment. 

Reversed and remanded, the 
question of good faith to be fully 
explored on the remand 
BROKERS — Our statutes and 

cases set forth a clear and 

strong public policy against per- 
mitting unlicensed real estate 
brokers or salesmen to recover 
on brokerage agreements enter- 
ed into or performed in our 

State. 

—The court will prohibit cireum- 
vention of the statutory public 
policy concerning licensing of 
real estate brokers by denying 
relief in any case where the 
effect, direct or indirect, of al- 
lowing recovery would be to 
recognize a _ transaction con- 
summated in violation of the 
statute. 

—An unlicensed broker cannot 
recover in tort, even against a 
third party, for tortious inter- 
ference with his brokerage con- 
tract, where he could not re- 
cover on his contract. 

—Whenever a significant part or 
material incident of a transac- 
tion involving an_ unlicensed 
real estate broker takes place 
in New Jersey, the statute ap- 
plies and the brokerage agree- 
ment is unenforceable though 
made outside the State. 
Digested from an opinion by 

Goldmann, S.J.A.D.. rendered June 

5, 1958. Appellate Div. Tannen- 

baum et al v. Sylvan et als. For 

appellants—Sidney M. Schreiber 

(Schreiber, Lancaster & Demos, 


attys). For respondents—Walter 
T. Wittman ‘(Michael J. Ferrara, 
atty). 

Plaintiffs, Tanenbaum, a New 


York real estate broker and Levin, 
a New Jersey broker, sued defen- 
dants in two counts to recover 
brokerage commissions of which 
they were allegedly deprived by 
defendant’s fraud, deceit and tor- 
tious conduct. Defendants had 
summary judgment and plaintiffs 
appeal. 

Tanenbaum, the New York bro- 
ker, interested one Scher in pur- 
chasing lands of one Revicki in 
New Jersey . Scher entered into 
a contract with Revicki on May 5. 
1955, at the office of Revicki’s at- 
torney in New Jersey. The con- 
tract was subject to several con- 
tingencies and refers to a separ- 
ate agreement between Revicki 
and Tanenbaum relative to brok- 
erage commissions. The plaintiffs 
allege Scher subsequently retain- 
ed them to resell the property and 
agreed to pay them a commission, 
that plaintiffs interested defen- 
dants prospective purchasers 
and entered into negotiations with 
them for assignment of Scher’s 
contract and that defendants, 
with intent to defraud plaintiffs 
of their commissions entered into 
an arrangement with Revicki and 
Scher whereby defendants paid 
Scher $6,000, the Revicki-Scher 
contract was rescinded, and a new 


as 


contract was entered into betweer 
defendants and Revicki, and fur- 
ther that defendants falsely rep. 
resented plaintiffs were not th: , 
brokers and were not entitled ty 
commissions. 

The first count seeks judgmen;: 
for the amount of the . 
commissions on a sale from Rey- 
icki to Scher and the second fo; 
the amount of the commissic 
on a sale from Scher to 
dants. 

The 





¢ 
~ 





dé 


affidavits indicate th 
Scher never retained Levin by: 
that Tanenbaum had requeste¢ 
Levin to assist in finding a pur- 
chaser for the land or for Scher 
contract. The affidavits furthe- 
detail the various meetings an¢ 
negotiations of the parties an¢ 
Revicki and Scher in New Jerse; 

The defense, among the 
things, was that the action wa 
barred because Tanenbaum y 
not a New Jersey broker. Piaip- 
tiffs counter that the action 
not on a brokerage contract fo: 
commissions but for tortious in- 
terference with one’s bu 
that the Revicki brokerage acree- 
ment was made in New York an¢ 
that Levin is a New Jersey | 
ed broker. 

Held: N.J.S.A. 45:15-1 
that no person shall engagé 
the business of a real estate bro- 
ker or salesman without being 
licensed so to do and NWJ.S.A. 43.- 
15-3 provides that no person, firr 
or corporation shall bri 
maintain an action in the court: 
of this state for compensation fo: 
any of the acts mentioned in thi: 
article without alleging and pro; 
ing that he was a duly license 
real estate broker at the t 
alleged cause of action aro: 
N.J.S.A. 45:15-23 provides f 
penalty for an unlicensed pers: 
engaging as a real estate broks 
or salesman in this state 

Clearly our public policy is nc 
to lend unlicensed brokers the 
of our courts to enforce the 
brokerage agreements 
Tanenbaum was not 
New Jersey, our courts ¥ 
closed to any action for llec- 
tion of his brokerage : 
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; DIGESTS OF RECENT OPINIONS 
% PES AS, ment began 
‘Continued from page 2) baum’s agreement with Scher had|"€W route t 

a -—— — ——— any New Jersey implicating inci-|Cormer lot 

- from Revicki. His argument dents, his admitted participation | AY 

that the first count is not for | in New Jersey with Levin in at-|™inor portion 

? commissions but for tortious in- tempting to procure defendants | Property at the 


rence and that by analogy to 
s involving the statute of 
rauds the defense of the statute 

not available to strangers who 
-ortiously interfere with contrac- 
oT tual relationships, is not apt. The 
e of frauds does not make 








TUT 
aluL 


-he transaction illegal for lack of 
a: 3 writing, but merely creates a 
which may be raised or 
waived by the party to the 


s jeftense 


agree- 





The licensing statut 
lved, however, represents the 
policy of the state and is 
nerely a regulation of private 
rty law. The courts will 
xit its circumvention by 
relief in any case where the 





© siecle 











Was ffect. direct or indirect, of 
n- wing an action would be to 
nk recognize a transaction consum- 


tated in violation of the statu- 
; provision. The public policy 





ann inced by the express langu- 
c g yur act and supported over 
n irs by the decisions of our 


1! has such strength as to 
:pply here and will not be vitiated 
vide y allowing recovery in tort to one 
uld not recover in contract, 


bro- ven where third parties are in- 
eing volved. Thus the first count was 
\. 45:-%  vroperly stricken. 


As to the second count, the al- 
d brokerage agreement was 


urs not with Levin but with Tanen- 
. m2um and it was Tanenbaum, not 


410 


Scher, who engaged Levin. TI 
what has been said as to the 
unt applies here also. The ar- 
nent that this brokerage agree- 
was entered into in New 
does not alter the situation. 
e ordinarily the law of the 
where the contract is made 
s its validity and 
f ibility, where, as here, there 
are New Jersey implicating inci- 
dents in the transaction, within 
the prohibitory statutory langu- 
age, it is the plaintiff’s obligation 
and prove he was licens- 
ed at the time the cause of 
Whenever a Significant 
gart or material incident 
saction involving an unlicen- 
ed broker takes place in New 
Jer ne statute applies. 


+ 













21) - 
Cil 


Jpatau 


ac- 





II a 








. ne 
Salem Av 


as purchasers was activity clearly 
in violation of the statute and 
made his action under the second 


count unmaintainable. Nor is 

Levin in a better position for in 

any event the ctaim is a joint 

claim with Tanenbaum. 
Affirmed 


CONDEMNATION — Where the 
condemnor takes the lands or 
enters with consent of the 
condemnee prior to instituting 
condemnation proceedings, 
makes changes and then in- 
stitutes condemnation action, 
the condemnee is entitled to 
the value of the land as it was 
before it was changed, without 
regard to whether the changes 
resulted in an increase or de- 
crease in value. 

—Generally, the proper measure 
of compensation is the fair 
market value at the time of 
institution of condemnation. 

—Where condemnor does not 
take lands until after making 
changes in adjoining lands, 
condemnee is entitled to in- 
creased value of lands result- 
ing from such changes as of 


date of institution of condem- | 


nation action. 

Digested from an opinion by 
Jacobs, J., rendered June 2, 1958. 
Supreme Court. State v. Jones. 
For appellant—David M. Satz, 
Jr., Dep. Atty. Gen. For respon- 
dents Theodore D. Parsons 
Parsons, Labrecque, Canzona & 
Combs, attys): 
1f counsel 

Plaintiff, State Highway 
Commissoiner, appealed from a 
determination of the Law Divi- 
n on appeal from an award of 
‘ondemnation comnuissiloners, 


the 
Une 


S10 


lands of defendant at $15,000. 


He argues the value should have | 


of June 13, 
3, 1956. 

adjoin- 
corner 


been determined as 
1955 and not as of Jan 

The land in question 
ed the corner lot at 
9f Salem and Oceanport Aves 
It fronted on Oceanport Ave 
vith t easterly side parallel to 


the 








: ; Aside from whether Tanen- ve. ; On or about June 
AN IMPORTANT ASSET- 
88 | 


For years (69 to be 


ylvanic ; : 
ial titles in our plant we have back title on the 
’ very one you are about to examine. 

Fae We invite your inquiry. 

mbia 


* * * * 


LARGEST 


Bank 


IN 





building our title plant. An important asset? 
Yes —and it can be for you too. 


It’s likely that among the more than 650,000 
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ARK 


exact) we have been 











Thomas J. Smith} 


g the compensation for the} 








13, 1955 the Highway Depart- 
construction of a 
hrough and over the 
and part of Salem 
| Ave., which entailed entry on a 
of defendant’s 
northwest cor- 
jner where a curb was built by 
|the Highway Department. This 
| was with the 


|}dants as was 


previously stood partially on the 
corner lot, so that it stood en- 
tirely on defendant’s lands. 

a result of the 
defendant’s lands 
ed from an inside 


were convert- 


™, 


lot. rhe route was com- |} 
pleted and opened on Oct. 14, 
1955. 

On Jan. 3, 1956 the Highway 
Commissioner filed the condem- | 
nation compl herein alleg- 
ing he had termined to ac- 
quire defendant’s property for 
State Highway purposes and 


seeking the appointment of con- 
demnation commissioners. 

The pretrial order in the Law 
Division and I opening of 
plaintiff indicated the issue was 
the value and damages as of | 
Jan. 3, 1956 During the trial | 
plaintiff for the first time sug- | 
gested there had actually been 
a taking on June 13, 1955 and 


that compensation should be fix- 
ed on the basis of the condition 
then existing rather than as of 
Jan. 3, 1956. The court ruled the 


Jan. 3, 1956 date S controlling 
| but also stated there was no evi- 
|}dence of a taking during 1955. 
| Plaintiff responded there was an 
|‘“‘overall taking 1955 but of- 


f 
}4 


evidence. 
measure of 


ered no additional 
| Held: The proper 
| compensation generally the 
fair market value at the time of 
the institution of the condemn- 
ation proceedings and where the 


| taking and institution of pro- 
}ceedings coincide there is no| 
problem. Howeve1 after the 


taking there is a delay in in- 
|stituting proceedings during | 
which period the property is re- 
|duced in value because of alter- | 
ation of condition the con- 
demnee is justly entitled to the| 
higher value a ‘f the date of 
|taking. Conversely after the | 
taking the value increased by | 
the alterations, the condemnee | 
is not justly entitled to the high- 
¢ valuation iused thereby. | 
Any changes onditions | 
of the property which take place | 

fter the taking, whether they 
result in an increase or a de- 
crease in the value of the prop- | 
rty, do not affect the amount of | 

ympensation to be paid Where | 
the condemnor enters with the 


owner’s consent, makes 
and then institute 
tion, the entitled | 
only to the value of the land as| 
it was before it was changed. | 
While R.S. 20:1-9 does refer to| 
the fixing of compensation as of | 
the institution of condemnation | 
proceedings, that provision is not | 
controlling where there has been 
a taking prior to the condemna- |} 
tion action and intervening | 
change in the property 
In any event, that issue need | 
not be pursued here because | 
plaintiff did not establish a tak- | 
| 

| 


changes | 
ondemna- | 


or | 
| 
| 


ing prior to Jan. 3, 1956 when the 
complaint herein was filed. There | 
was no formal resolution or com- 
parable action or written com- 
munication to the ow r which 
would evidence such taking and 
there was no physical taking ex- 
cept at the northwest corner 
where the curb was built at an 
unspecified time after June 13, 
1955. Defendant consented to 
that taking and the reduction 
of the sign indicates an inten- 
tion contra to a taking of de-| 
fendant’s entire property 
Burling, J., concurring agrees | 
plaintiff did not establish a tak- 
ing prior to Jan. 3, 1956 but holds 
determination of the question of 
the measuring point for com-| 
pensation where the taking pre- | 
cedes the condemnation pro- |} 
ceeding is not necessary and | 
should not be made here. 








consent of defen- | 
also the reduction | 
{in size of a signboard which had} 


As | 


lot to a corner |} 


NEGLIGENCE — JURIES — It is| 
not error for the judge to charge | 


in-a left-turn or U-turn case 


turn provided the court charges 


is reasonable care commensur- 
ate with she circumstances. 
—Generally, in left-turn or U- 
turn cases the judge should 
stress to the jury that there is 





—that of reasonable care under 
the circumstances — and the 
particular facts should control 
the nature and extent of addi- 
tional admonitions concerning 
the special precautions required 
in such hazardous circumstan- 
ces. 


| —Held, charge by court that de- 


| fendant in making U-turn was 
| under duty to exercise great 
care, without qualification, in 
answer to question by jury 
whether “great care” or “rea- 
sonable care” was to be consid- 
ered, was reversible error. 
| NEGLIGENCE — Where plaintiff 
passenger in car about to start 
from curb observes approaching 
vehicle and fails to give warn- 
ing thereof to driver, question of 
passenger’s contributory negli- 
gence is for jury. 
Digested from an opinion by 
| Freund, J.A.D., rendered June 5, 
Appellate Div. Ambrose v. 


1958. 
Cyphers and Donnelly. For appel- 
| lant—Abraham I. Harkavy (Har- 
| kavy & Lieb, attys). For respon- 
| dents — Robert L. Clifford (Fre- 
mont Donley and Mead, Gleeson, 
Hansen & Pantages, attys). 
Plaintiffs, invitees in an auto 
owned and operated by defendant 
Cyphers, sued for injuries sustain- 
ed when the said auto was in- 
volved in a collision with the car 
of defendant Donnelly. They had 
judgment on a jury verdict to- 
taling $106,000 and defendant Cy- 
| phers appeals. 
The collision occurred on Cen- 
| tral Ave. about 250 feet west of 
the intersection with Harrison 
St. 
at the northerly curb of Central 
Ave. Plaintiffs were seated in the 





that the driver is under a duty | 
to exercise great care and seek) 
an_opportune time to make such | 


the basic duty imposed by law) 


only one basic standard of care | 


Cyphers car had been parked | 


rear seat and Cyphers and his wife 
in the front seat. The collision 
occurred while Cyphers was at- 
tempting to make a left-hand U- 
turn on Central Ave. after start- 
ing from the curb. 

Plaintiff Isabel Ambrose testi- 
fied that as Cyphers started to 
draw away from oe she 
happened to glance over her 
shoulder back toward Harrison 
St. and saw in the intersection 
the headlights of an approaching 
car. She did or said nothing but 
continued her conversation with 
her husband. She recalled that 
in a few seconds their car was 
brightened by the lights of the 


; oncoming vehicle. 


Another witness testified that 
after the accident Cyphers said 
“Until my dying day I will never 
forget the headlights in my mir- 
ror” and further that “all he saw 
was the glaring of the headlights.” 

Two other witnesses testified 
Donelly had come up Central Ave. 
at high speed and gone through 
a red light at Harrison St. 

Cyphers testified he looked to 
the east, could see 50 to 100 ft. 
beyond Harrison St., did not see 
any vehicle proceeding west at 
that time so he proceeded to pull 
away from the curb intending to 
make the U-turn and that when 
he looked east again the Donnel- 
ly car was “practically on top of 
me” and in a “split second” there- 
after the collision occurred. At 
the time of the impact, he said, 
his left front wheel had reached 
the white center line of Central 
Ave., a 60 ft. wide street. He de- 
nied making the statements testi- 
fied to by plaintiff’s witness. He 
also said he had not noticed the 
traffic light at Harrison St. and 
had not relied on it. 

The judge charged that it was 
Cypher’s duty “to exercise great 
care to seek an opportune time 
make such a left turn or U- 
turn.” Previously he had charg- 
ed Cyphers was under a duty to 
exercise “reasonable care,” to ex- 
ercise such care as “a reasonably 


to 


| prudent person would exercise un- 


der all the circumstances pre- 


sented 





(Continued on page 5, col. 1) 
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A NEW CORPORATION LAW 


The establishment of a eeenindion § to revise New Jersey’s Gen- 
eral Corporation Act is an event which, while attracting little public | 
attention, promises to be a step of great significance. The personnel | 
is most experienced and highly qualified. The subject of the Com- 


mission’s labors is one whose importance to the State can hardly be | 


overestimated. 
Our corporation laws are basically the 1896 Act, 


| brought in 
which for its| 


day was an important stimulus to the rapid growth and expansion | 


of commerce and industry in New Jersey. 
world owe their birth and life to that law. 
pattern is mostly unchanged, that act, 
cisional law developed under it, ranks among the most important in 
the nation. 

But few works of man, no matter how touched with genius, 
hope to hold their value forever. At some point, 
inherent defect but because of the incessant change of events and 
circumstances, they no longer suit and a deliberate and careful re- 
modeling is in order. There are many problems and many concepts 
which need to have imaginative review and reshaping, so that the 
standards of human endeavors and interrelationships may be more 
selectively and usefully framed. 

There is great need, for example, to construct a more apt model 
to suit the circumstances of the simple, one-man corporation. Dec- 
ades of fictitious meetings of dummy boards of directors and phan- 
tom officers and stockholders have achieved no good purpose while 
they created unnecessary burdens and undesirable attitudes of dis- 
regard for the fundamental concept of the “rule of law”. That there 
must be some legal form for the one-man corporation is undeniable, 
but the present mechanism is a bad one. 

Another significant area is that of the “partnership” corporation, 
with stock divided evenly, or nearly so, among two or three major 
interests. The present Deadlocked Corporation provisions are some 
improvement, but a slim one only, first, because it does not cover any 
case except that of even division, and second, because when it does 
apply it still leaves far too much opportunity for strategic or tactical | 
maneuvering by those it is supposed to protect. Proposals for solution | 


can 


in this area are likely to be quite controversial, yet the problem must | 


be faced and significant improvements devised upon which there 
can be general agreement. 

There is occasional dissatisfaction, too, with the present balanc- 
ing of position by which sincere and competent management is! 
enabled to continue to guide the enterprise, while others, using the 
same rules, are able to perpetuate control beyond acceptable limits. 
The key factors here are motivation and ability, and it will be diffi- 
cult to frame rules to successfully identify and control them. 

Not to be overlooked, too, is the need for simple housekeeping. 
Over the years, amendments and supplements enacted to meet speci- 
fic situations have inevitably created inconsistencies within the 
framework of the Act itself. In addition, myriad provisions of our 
laws, basic to the question of corporations, are widely scattered 
throughout the spectrum of the Revised Statutes, hidden in the 
various places where they have dropped in the course of year-in, 
year-out legislation on a wide variety of subjects. Not all of these 
can be gathered together without unduly dissecting other statutes; 
yet, they should be located and examined for consistency with the 
pattern to be constructed for the Corporation Act, so that they will 
not prove to be surprises, traps and knotty but avoidable problems. 

The revision effort is worthy of all the support and assistance 
that can be mustered for it. There should be the widest practicable 
participation, as by interested members of the bar, by professional 
groups, by the law schools, and, most important, by the corporations 
whose own existence and daily activity is governed by that law. Given 
such a common effort, the result will promise a long and — 
life. It should be a grand milestone on the road of legal progre 


GOVERNMENT DURING ATOMIC ATTACK 


From responsible publications we have learned the California 
Legislature has been considering the impact of enemy attack on the 
economic and constitutional government in that state. 
lation is being adopted and a constitutional amendment is under 
consideration in the effort to provide a certain continuity of govern- 
ment in the event of an atomic attack. Continuity of government, 





Even today, although its | 
and the large body of de-|r 


Many giants of the business | 


not because of any} W 


— Heads New Bruns- 
wick Bar 


Bar SEC Rule Over 


Variable Annuities 
Irving W. Rubin was installed’ Court Defines Plan as Insurance 
last week by Middlesex County 
Judge Klemmer Kalteissen as 
| president of the New Brunswick 
Bar Association for the year 1958- 


WASHINGTON, D. C. (ACCN) 
—In a decision of major impor- 


tance to insurance and securities 


| 1959. The installation ceremonies | dealers, the U. S. Court of Ap- 
| were held at the Roger Smith peals here ruled last week that 
| Hotel. variable annuity contracts—bas- 


ed in part on the value of stocks 
—were not subject to regulation 
by the securities and exchange 
commission. 

Such contracts provide for an 
annual income to the purchaser 
that will vary according to earn- 
ings of the stock. The idea is to 
give the purchaser a degree of 


Other officers and trustees in- 
stalled were: Samuel M. Adler, 1st 
| V.P.; C. John Stroumtsos, 2nd 
V.P.; Joseph Stephens, Secretary; 
George W. DeVoe, Treasurer; and 
| Ex nest Gross, Financial Secretary. 
| Morris Roth, Clarence J. Alexan- 
der, Adele M. Watson, Arthur L. 
Phillips, Ralph Mayo, Geza Stam- 


| berger Jr., Abe S. Schwartz and protection against inflation, 
| William P. Snedeker are the Trus- Which is absent in the conven- 
tees of the Association. tional annuity sold by insurance 


companies and calling for a fix- 
ed dollar income. 

The ruling came in a suit 
brought by the SEC to prevent 
the Variable Annuity Life Insur- 
ance Co. of America (VALIC) 
from selling variable annuity 
contracts unless they are regis- 
tered with the SEC. The firm 
has headquarters here. 

The Commission, which regu- 
lates securities sales, contended 
that VALIC policy holders were 
in much the position of investors 
in investment companies regu- 
lated by it. It said they might 
lose their savings and ultimately 
fail to receive the protection 
they hoped for when they paid 
their premiums. 

Judge J. Warren 
livering the court’s opinion, 
of this argument: “That fact 
seems to us to be inherent in 
the nature of this experiment in 
annuity contracts.” 

Judge Madden noted that in- 
surance commissioners in the 
District of Columbia and several 


County Court Judge DuBois S. 
| Thompson presented a placque on 
behalf of the association, to Ish- 
| mael Sklarew, retiring president, 
|in recognition of his services dur- 
| ing the past year. 

Rubin announced that plans 
are being completed for the an- 
| nual outing of the association to 
| be held during the second week 
in July 


Scientific Testimony 
_ Helps Bring Settlement 


largest 


One of the settlements 
i0r personal injury was effected * 
a Canadian court as a result, 
_— of specialized seniine 

stimony 

A 


Madden, de- 
almost $600,000 was said 
a Supreme Court ac- 
tion by W. Harold Allen against 
the Dominion Tire Company as 
a result of a blow-out of a tire. 
Professor Jonathan Karas, Di- 
ector, Physical Science Section 
of the MVR Scientific Evaluation 


suit for 















Group of Durham, New Hamp- states had licensed VALIC to do 
Shire testified that the failure) business. He said definitions in 
as caused by ply separation as the Securities and Investment 
a result of a manufacturing de- Company act indicated that if 
fect the insurance commissioner of a 
Karas was called as a witness state subjected the business to 
by the plaintiff. his supervision, it was the busi- 
“The Canadian Courts should ness of insurance 
be commended for their progres- “The valid contracts have 
sive attitude toward the accept- many qualities of the traditional 
ance of scientific testimony by business of insurance,” the judge 
recognized experts. Unfortun- said. “They depart from the 
ately many American courts find tradition only in their attempt 
it difficult to accept similar test- to solve a problem badly in need 
imony which would save count- of solution. 
less hours of needless verbal “Unless we confine insurance, 
1ent. I have yet to meet a by definition, to what has ac- 
er who could violate a physi- tually been done in the past un- 
cal law by verbal pressures.” der the name of insurance, and 
Karas stated invent a new and distinctive 
SEG is an advanced research name for this new _ business, 
organization specifically designed which so greatly resembles in- 
i}to supply scientific testimony surance, we should not contra- 
|for the legal and insurance pro- dict the insurance commission- 
fessions ers. 





during public disasters arising from other than through enemy at- 
tack, also being covered. 
In essence, the new Cali 


1S 


fornia law reaffirms and actualizes the 


power of each agency of local government to provide for the succes- 
sion of officers having duties in the administering and maintaining 
“6 law and order or in the furnishing of public service relating to 


ealth and safety. Substance-wise this has been attended to in 
th eoretical form by many governmental bodies as a matter of sound 
administration; it is the procedural administrative niceties of the 
California law which give indication that she has truly taken the 
lead in attending to this new problem along specific and practical 
lines. For the most attractive aspect of the new law is the authoriza- 
tion of local agencies to appoint in advance. after careful investiga- 
tion and examination under oath, standby officers who would re- 
place the “regulars” if need be until the latter recover from their 
injuries or others be appointed or elected. Furthermore, considera- 
tion is given to the places of residence and work of the “standbys” 
so that there is a great degree of probabi lity that each office will 
continue to have an informed person at its head. 

Admirable and comprehensive as is the new law in its own right, 
its message spells out the urgency for tantamount consideration in 
closely allied fields. Thought-provoking problems are now raised 
concerning the extension of jurisdiction and venue of courts, the 
ready replacement and shifting of judges, the tolling of statutes of 
limitations, the desirability of force majeure clauses—to name but 
the immediately perceptible. Their treatment would call for a bold 
and judicious application of the broad rule-making power in the 
judicial system. 

We recommend a careful investigation into the need for similar 
legislation in New Jersey. The method adopted by California is in- 
tended to relieve the necessity for martial law and can help to pre- 


| Serve the confidence of the people who will be led in their every-day 
New legis- | lives during war-time, or the period of chaos resulting from another 


type of disaster, by duly appointed standby officers where elected 


'ones are unable to continue their services. 





Prompt action is imperative * * * CARPE DIEM. 


Schedule Complete For 
ABA Meeting In 
Los Angeles 


The schedule is now complet 
for the two-week series of na- 
tional legal organization 
ings to be held in conn 
with the 8lst annual meet 
the American Bar Associati 
Los Angeles — 25-29 

A number o 
and sections, and nine a 
national legal organizations 
start their meetings du> 
week preceding the opening 
the Association’s convention 
some cases they will cont 
during the conference itself 

Well over 200 speakers 
appear on the various prog: 

Advance registrations have 
been heavy and point to 
attendance of between 6,0 
8,000 registrants and wives 

The National 
Uniform State 
meets at the Hotel 
ust 18-23, will consider a 2 
proposed uniform and mode 
for submission to 
tures. Those to be consider 
final approval are: wats 
sources act, public defends 
estate tax apportionment 
simplification of security tran 
fers act, facsimile signatures act 
amendments to princip 
income act and recipro 
forcement of support act 

From August i9-24, th 
ference of Chief Justices will 6: 
meeting at the Siitinets n-Sher 
aton Hotel. Highlighting 
sessions will be a report of the T 
committee on federal-state re- . 
lations presided over by John F 
Dethmers, Conference chairma: 
and Chief Justice of Michigar 
ther topics to be considered ar 
court administration and 4 
law go\ atomi 
right to use of water 
public authorities 

The National Legal Aid 
ciation holding its 
meeting at the Hotel H 
in Pasadena, August 20-2 
cial workshop meetings and Gs The 
cussion groups : 

The American 
Board of Directc 
Hotel Statler 1g 
meeting plan 
—- Conference of Ba! 
etaries for Aug. 22 at t 
tatler. 

The National 
Bar Presidents 
Statler all day 

23) and Sunday ait 
special workshop sess1 
lic relations will b 
of the program for 
de 
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The American 
Association is holdi: 
at the Hotel Mayfair. A 
27, and for the first me “~Be yy , 
have a workshop conierence - ee ae 
student bar presidents on 

26. The National 
Women Lawyers meets 
Hotel Statler August 24- 


Bills Would Raise Insur 
ance Limits, Increasé 
Judgment Fund Benefits 


were passed 
on Mon 

























Two bills 
Legislature 
would affect auto! 
insurance and reco 
mobile negligence suits 

The first would raise 
mum liability insura 
required to class 
“insured” from tI 
for property. dam 
and $10,000 for pers 
to $5,000 for proper 
$10,000 and $20,000 for 
juries. The second wo . 
ate the present i 
the Unsatisfied C 
ment Fund Law 
sation or remuner 
from other sources , 
from the amount rec san wens 7 
the Fund. Both a 
Governor Meyner. 
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Says Supreme Court Emphasizing Individual 
Rights and Federal Supremacy 





After the jury retired i 
, note to the judge asking: 

“Is great care or reasonable care 

consideration in this matter?” 

The judge answered saying that 

the jury found Cyphers 


ANN ARBOR—Recent Supreme 
show an increas- 
ing respect for individual rights 
expanding govern- 


Court decisions 


University of 





phers to exercise great care and 
seek an opportune 
make such left turn, and that if 
he failed to exercise great care or 
ed to exercise such great 
n he violated the duty that t 
placed upon him and 
onstituted negligence . 
Defendant objected to 


The Court has contributed to 


100 judges and attorneys attend- 
a conference of 


Michigan, Ohio, 


“The Supreme Court is much 
more concerned with the broad 
and liberal interpretation of the 
of Congress than 
a balance of 


r than ‘ ‘a greater degree of 

than ordinary care must be 
sed commensurate with the ci 
fa} He asserts error in 
this regard and argues the stan- 


with preserving 
power within 





In other words, t 
cording to the circumstances.” given greater weight to the prin- 
Error is also urged in excluding 
defense of contributory ~~ 
of Mrs. Ambrose from 
] 3 : saleiiedion: 
Held: The question of proper in- 
ructions by the court as to the 
in left-turn or U-turn cases 
een frequently considered by 
r courts. The earlier cases pro- 
> substantial authority for the 
that it is proper to eharge 
en a case that the driver 





centered in the legislative powers 


which leaves more powers in the 
hands of the various states. 
Court has curbed 
ss, it has done so largely 
in the belief that Congress in- 
fringed specifically stated Con- 
stitutional rights of individuals, 
Kauper said. The Court has gen- 
erally attached less importance 
to claims that Congress exceeded 
its proper jurisdiction. 








) yh degree of care” and should 

an opportune or safe 
lake the turn. This rule was 
2d by the decisions in Pig- 
PS. and Maccia 
As expressed therein, 
judge ought generally 
s with the jury that there is 
one basic standard of 
- operation of a motor-vehi- 
that of reasonable care 
circumstances—and 


emphasis on individual rights a 
balancing factor to the broad- 
ened concepts of federal power 
embodied in many decisions. 








“The notion of economic liber- 

once occupying a high place 
in the judicial hierarchy of val- 
es, has declined to ms venish- 





i control the nature and ex- 
f the additional admonition 


present members a 
ences Court, t 


required in the particula 
hazardous circumstances involved 
harge in the present case 
the giving of the addi- 
, did not violate 
ic ‘eae of the older 
the response to the jury’s 
involved a critical depar- 
rom the basic rule, particu- 
n the light of the — 


Constitutionally prote 
the other hand, freedom 


including free speech, free press, 








pnabe ion 
1 emerged as the central freedoms 
indicated it ‘did not un- ecisions in recent 
whether it was to apply 


re ‘The court shoul d have 
ed the jury that there \ 
basic standard of care— 
le care under the circum- 
and that a driver making 
U-turn is expected by t 

reasonably prudent per- 
k an opportune or safe 
It was not fatal to 


Black and Douglas 





to their interpretation of 


is at variance with the 
general, pragmatic philosophy of 
he Court in earlier years, w 





1 freedoms and rights against 
, om — publ ic inte — 





of precaution 
stances to the general 
reasonable care and 
to leave the —— 





and its decisions should be care- 

















negligence to the jury. 
to decide whether she had 
to recognize the impend- 
janger and, if so, whether she 
rcised due care for her safety 
warning Cyphers of 
approaching vehicle. 

zeversed and remanded for new 






ei. settled that a passen- 
auto is under a duty to 
— degree of care for 
safety as the exigencies 
1€ Situation reasonably 

The evidence here requir- 
sion of the question 
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ful to distinguish between leg- | 
islation designed to overcome | 
the effects of some of the Court’s | 
decisions where Congress has} 
the ultimate power to deal with 
the matter and any pro- 
posal to deal with the Court by 
limiting its power of appellate 
review in certain categories of 


Cases. 


“If Congress feels that the| 
Court has misinterpreted its in- 
forged new rules 
wise, Congress may 
correct these results as long as 


tent or h 
that are u 








they do not rest on constitution- 
al grounds 


“There is nothing unconstitu- 
tional about this nor does this 
kind of legislative correction of 
what Congress may conceive to! 
be erroneous judicial decisions 





impose any kind of a threat 


the balance of power within the 
federal system or any kind of a 
threat to the integrity and in-| 


dependence of the judiciary. 


“Unfortunately, there seems to 
1 abroad that any 
legislative attempt to deal with 
problems in order to correct the 
effect of judicial decisions is 







be some noti 


TY 


in itself a wrongful slap at the 
Court. 


“On the other hand, depriving | 


the Court of its power of appel- 
late review, where it has in re- 
cent years reached results that 
may be displeasing or unwise, 
presents entirely different prob- 
lems. Such an effort to muzzle 
the Supreme Court is miscon- 
ceived. 





“Apart from the very practical | 
consideration that it would lead} 
to confusing adversity of results| 


by letting stand the decisions of 


state courts or lower federal) 
courts without opportunity for} 


review, such a proposal is sub- 
ject to the more serious and 
basic criticism that such an at- 
tempt to paralyze the power of 
judicial review by the high court 
would impair the historic con- 
ception of the urt’s function 
as it has developed under our 
constitutional system and un- 
dermine the system of checks 
and balances \ -h we regard as 
vital to that system.” 





Institute of Judicial 
Administration Elections 


Laurance M. Hyde, judge of 
the Supreme Court of Missouri, 
has been elected 1958-59 presi- 
dent of the Institute of Judicial 
Administration, an inde -_ ndent, 
non-profit organizat located 
at the New York Univ rersity Law 
Center 

The new president-elect of the 
Institute is Judge Philbrick Mc- 
Coy of the Superior Court of 
Los Angeles. Reelected officers 
are Dr. Shelden D. Elliott, pro- 
fessor of law at NYU, vice presi- 
dent; Delmar Karlen, professor 
of law at NYU, secretary; and 
Dr. Miguel A. de Capriles, asso- 
ciate dean of the NYU School of 
Law, treasurer. 

Also chosen were five members 
of the Institute’s Board of Fel- 
lows. They are: Associate Jus- 
tice Tom C. Clark of the Su- 
preme Court of the United 





States: Emory H. Nile idge of 
the Court of the City of Balti- 
more: Elwyn M. Thomas, former 
chief justice of the Supreme 
Court of Florida: Barnabas F. 
Sears, Chicago attorne} and 


David Sarnoff, chairman of the 
board of the Radio Corporation 
of America. 

The Institute of Judicial Ad- 
ministration, Inc., was establish- 
ed in 1952 under a grant from 
the Rockefeller Foundation. Its 
so9al is the improvement of judi- 
cial administration through 
studies, conferences, and dis- 
semination of information. 

Founder and first president of 





the Institute was Arthur T. Van-| 
derbilt, the late chief justice of | 
the Supreme Court of New Jer-| 
sey and dean emeritus of the! 


NYU School of Law 


At the same time the commis- 
sion held that because the merg- 
er affected only a small per- 
centage of the market, it did not 
necessarily mean there had been ° 
no violation of the anti-merger Unicorp 
section of the Clayton act. Something new has been ¢ 

The FTC opinion, on June 3, corporation outfit unique in 
book now contains your printed min- 
ert T. Secrest said that other fac- | utes, stock certificates, transfer ledger 
tors must be considered includ- 
|ing “the general competitive sit- | The ENTIRE CORPORATE OUTFIT 
to| uation, number of competitors, 
and degree of concentration pre- 
vailing in the industry.” 
involves the 1955/ beoks on the shelf. Easy identification 
is made possible by the use of a name 


Commissioner Rob- 


merger of the Brillo Manufac- ‘ 
turing Co. of Brooklyn and the ¢ard affixed to the hub. Think 
Williams Co. of London, O., and 
is the first anti-merger case in ; 
which the share-of-the-market | poration outfit, law book (thin) 2%4”x 
question was put squarely before | 101" x 12", effecting a saving of 60% 
the commission for a decision. in filing space. UNICORP stock certifi- 
issued a com-| ¢ates and certificate receipt stub are on 
plaint against the acquisition of ] sheet, perforated UNICORP contains 
Williams by Brillo, the leading the pocket seal within its covers elim- 
producer of steel wool. Brillo| inating the oft faced problem of a mis- 
sought dismissal of the com-| Placed seal. (See photo on back page 


In 1956, FTC 


the anti-merger law was 


competition in 


tenths of 1 per 


to 


that might be 
tute for steel wool. 


Piper for reconsideration. 

The latest opinion is expected 
effect on several 
cases involving 
It does not, however, WaAverly 6.5324 
alter the long-proclaimed doc- 3 


| Merger To Cover Half of Market Not Per Se Illegal 


- FTC Sends Case Back To 


trine that the share of the mar- 
Examiner ket can be an automatically 

a determining factor in cases in- 
WASHINGTON, D. C. (ACCN) | volving another section of the 
—The Federal Trade Commis- | Clayton act. 
|sion has ruled that the merger This is the section barring 
of two companies that together contracts in which distributors 
hold almagt half of the market 
ifor a particular product is not 
necessarily a violation of anti- 


agree to handle products of only 
one manufacturer. If such con- 
tracts affect as little as 7 per 
cent of a market, they can be 
automatically ruled illegal. 

















PAID ADVERTISEMENT 





Space Saver 





of this issue) 


Robert L. Piper, an FTC ex- As you are no doubt aware, : 
aminer, ruled that because the 
merger accounted for almost half and innumerable other innovations has 
the market for industrial steel | been designed to improve the appear- 
ance and practicability of the corpora- 
tion outfit. Now as streamlined as the 

On the other hand, Piper dis- | space age, UNICORP solves 
|missed charges involving the ef- 
fect of the merger on the market | corporate papers and turns an eyesore 
for household steel wool. He said 


| the combination could not lessen comparable on the market. UNICORP 
this line since the is not to be confused with other so-called 
of the market 1 book corporation outfits. UNICORP 
the merger was three-|i- the finest corporation outfit, 
cent, compared | and construction-wise, you 
with 45.3 per cent for Brillo. seen. It is finished in DuPont 


The Lastest FTC opinion held | saddle fabric with a steel hub. 
that the examiner erred on both Ask for the UNICORP BOOK when 
counts failing 
sideration other 


take into con- you order your next outfit, 


market factors. five hour service on orders received in 
It also rejected the examiner’s our plant by noon a~ on regular sets 
finding that only 
involved, holding ALL STATE OFFICE SUPPLY CO. 
that he should have taken into 502 High Street, Newark 2, N. J. 

account other abrasive products MArket 4-5577 
used as a substi- 


the steel wool -till available. 





goes back to 


Service 


107 Schusler Avenue 


Newark 12, N. J. 


and fold-away pocket seal all in one. 
(including the pocket seal) fits into a 


durable slide container which is capable 
of standing on end to resemble a set of 


with filing space at a premium, here in 
one integrated unit is a complete cor- 


pioneering of the reinforced drawer box 


present problem of storing the client’s 


into a thing of beauty. There is nothing 


LEGAL PHOTOGRAPHY 
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1957 SUPPLEMENTS 
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1957 SUPPLEMENTS 
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issued at $20.00 per volume. 
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federal courts. However, at the 
suggestion of Robert L. Stern, of 
Chicago, Illinois, one of the air- 
line attorneys, it was agreed that 
the entire problem would be re- 
viewed before Section 194 is re- 
submitted to the Institute for ap- 
proval. 
Misrepresentation 

Under Section 524A of the pro- 
posed revision of the Restatement 
of Torts, a seller who makes a 
material misrepresentation for the 
purpose of inducing another to 
take action in reliance upon it, is 


liable to the other for the harm | 


caused by the misrepresentation, 
“even though it is made without 
knowledge of its falsity and with- 
out negligence.” This represents 
an important change in the Re- 
statement, for Chapter 22 of the 
present Restatement provides that 
there is no liability in tort for 
misrepresentation unless there is 


negligence or an intent to de- 
ceive. 
Admittedly, the new section 


presents the minority rule, but it 
is a rule that “has been gaining 


ground in recent years,” Dean 
Prosser reported. Although one 
Institute member from Iowa 


questioned the Reporter’s state- 
ment that Iowa has adopted the 
strict liability rule, the new Sec- 
tion 524A was approveu 
Conversion 

The third important tort ques- 
tion considered Section 222A, 


Meaning of Conversion—was the | 


subject of a dispute between the | 


Reporter, backed by his advisers, 
and the Institute’s Council. As 
phrased by the Reporter, Section 
222A states that a “conversion is 








—We Cooperate With Attorneys— 


SARASOHN & CO. 
FIRE ADJUSTERS FOR THE 
POLICYHOLDER 
24 COMMERCE STREET, 
Newark 2, N. J. 
MArket 3-3213-4 











ATTORNEY COOPERATION SOLICITED 


W. D. ETTINGER & CO. 


FIRE ADJUSTERS 
FOR THE ASSURED 
9 CLINTON ST., NEWARK 
Mitchell 2-4694-5 











Fire Adjusting 


SERVICE TO ATTORNEYS 


IRVING M. MINION 
Associated Adjusters 
786 Broad St., Newark 2 
Mitchell 2-1771-2 








an intentional exercise of domin- 
ion or control over a chattel 
which so seriously interferes with 
the right of another to control it 
that the actor may justly be re- 
quired to pay the other the full 
value of the chattel.” By a vote 
of 13 to 11, the Council decided 
this language should be shortened 
to: “conversion is an intentional 
exercise of dominion or control 
over a chattel which interferes 
with the right of another to con- 
trol it.” The Council majority 
considered it undesirable to state 
the substance of the tort in terms 
of the result to be achieved and 
the measure of damages. 

The Reporter, on the other 
hand, took the position that the 
language he used accurately states 
what the courts are, in fact, do- 
ing. Whether or not the Council 
is correct in stating that the Re- 
porter’s language “begs the ques- 
tion,” he went on, the courts ac- 
tually have been considering the 
justice of requiring the actor to 
pay the full value as the test of 
conversion. The Reporter’s ver- 
sion was approved by the mem- 
bers of the Institute. 

At the same session, several 
members expressed the view that 
it was time to do away with the 
distinction between trespass and 
conversion and to adopt a single 
remedy with a single measure of 
damages. Dean Prosser admitted 
his own sympathy with this view, 
but reminded them that the pur- 
pose of the Restatement is merely 
to phrase the law as it exists, not 
to reform it. 


| Penal Code 


| Code 
General Principles of Justification. | 


The greater portion of the In- 
stitute’s sessions on Tentative 
Draft No. 8 of the Model Penal 
was devoted to Article 3, 


After a discussion led by the Chief 
Reporter, Professor Herbert Wech- 


| sler, Columbia University School 


of Law, the Institute approved 
Section 3.02’s general definition 
of justification. This section gives 


| the actor the burden of making 


the choice of evils. “Conduct which 
the actor believes to be necessary 


| to avoid an evil to himself or to 


another justifiable, provided 
that; (a) the evil sought to be 
avoided by such conduct is great- 
er than that sought to be prevent- 
ed by the law defining the defense 


is 


| charge; (b) neither the Code nor 


other law defining the offense pro- 
vides exceptions or defenses deal- 
ing with the specific situation 
involved; (c) a legislative purpose 
to exclude the justification claim- 
ed does not otherwise plainly ap- 
pear.” 
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/ ments in public service. 


Although questions were raised 
whether the subjective test of the 
actor’s belief should be combined 
with the objective test on the 
comparative weight of the two 
evils and whether the section is 
properly limited to the avoidance 
of “greater evil,” the vote of the 


members left the language un- 
changed. 
Unlawful Arrest 

One of the most controversial 


of all the Penal Code provisions 
considered this year was Section 
3.04(2) (a) (i)’s statement that the 
use of force to resist an unlawful 
arrest by a peace officer is not 
justified. Section 3.04, as a whole, 
deals with the use of force in 
self-protection. Admittedly, the 
language denying a justification 
for the use of force to resist ar- 
rest is inconsistent with Section 
68 of the Restatement of Torts. 
And the reporter admitted that 
the Restatement gives an accurate 
reflection of existing law, but “we 
submit that legislative reconsid- 
eration of the issue should result 
in the conclusion that there ought 
not be a privilege to employ 
force against a police officer who, 
to the actor’s Knowledge, is at- 
tempting only to arrest him and 


to 





subject him to the processes of 
law. It should be possible to pro- 
vide adequate remedies against 


illegal arrest, without permitting 
the arrested Berson to resort to 


force—a course of action highly 
likely to result in greater injury 
even to himself than the deten- 
tion.” 

After considerable debate, the 


proposed clause was approved by 
a vote of 59 to 46. 

Also approved were Section 3.04 
(2)(b), limiting the use of deadly 
force in self-protection, and Sec- 
tion 3.05, justifying the use of 
force to protect another person 
from unlawful force, regardless of 
the absence of relationship. 


Initially, Section 3.06, Use of 
Force for Protection of Property, 
was also approved. However, in 
the consideration of Section 3.07, 
Use of Force in Law Enforcement, 
the Institute voted for the addi- 
tion of language permitting a pri- 
vate person, as well as a police 
officer. to use deadly force to pre- 
vent the consummation of a crime 
involving violence, and it was felt 


that this change necessitated a 
similar change in Section 3.06. 
For that reason, both sections 
were sent back to the Reporter 


for rephrasing 
Public Administration 

One of the Code’s Associate 
Reporters, Professor Louis B. 
Schwartz, University of Pennsyl- 
vania Law School, led the discus- 


sion on Article 208, Offenses 
Against Public Administration 


Written into this portion of the 
Code are broadened prohibitions 
against improper influence upon 
governmental processes. For ex- 
ample, Section 208.14, Corrupt In- 
fluence in Official Proceedings, 
states that ‘“‘a person commits a 


misdemeanor if he attempts to 
influence corruptly any Official 
proceedings.” This language, 


which was approved with a few 
drafting suggestions, would extend 
to administrative processes sanc- 
tions now aimed at improper in- 
fluencing of judicial proceedings 
even when there is no showing of 
bribery or coercion. 


The Institute also approved 
Section 208.15, Gifts to Public 
Servants by Persons Subject to 


Their Jurisdiction—a general pro- 
hibition against such gifts—and 
Section 208.17, Selling Political 
Endorsement; Special Influence. 
The latter section’s ban on sell- 
ing political endorsement covers | 
any sort of benefit the govern- 
ment can bestow, including un- 
employment compensation, au- 
thority to engage in regulated) 
businesses, subsidies, and appoint- | 
The ban | 


against trading in “special in- 


fluence” uses the word “special” 
, in order not to prejudice the legit- 

imate activities of lawyers and de- | 
“special 


fines influence” as the 





“power to influence through kin- 
ship, friendship, or other personal 
or political relationship.” 

Interference with governmen- 
tal functions by the use of force 
or violence is dealt with in Sec- 
tion 208.30 of the Code, which was 
also approved at last week’s meet- 
ing. And the approved version of 
Section 208.31 makes it a crime 
to resist a lawful arrest only when 
the resistance creates “a substan- 
tial risk of bodily harm to the 
officer or others, or employs means 
justifying or requiring substantial 
force to overcome the resistance.” 
Foreign Relations 

The final day of the Institute’s 
meeting was devoted to the Re- 
statement of the Foreign Rela- 
tions Law of the United States. 
This phase of the Institute’s work 
is still very much in the prelim- 
inary stages; in fact, there was 
some indication that the Report- 
er, Adrian S. Fisher, of Washing- 
ton, D.C., is still not entirely sure 
that the restatement form is the 
proper way of stating the foreign 
relations law. 

As presently planned, the work 
will be divided into four parts. 
Part I deals with jurisdiction; 
Part II, with treaties and other 
international agreements; Part 
III, with recognition of new states 
and governments; and Part IV, 
with the protection of aliens and 
foreign investments. 

A tentative draft of Part I on 


jurisdiction was the subject of 
this year’s discussion. The draft 


covers both (1) international law, 
as that term used to describe 
the legal aspect of the relations 
between nations, and (2) that 
part of the domestic law of the 
United States including constitu- 
tional law, that is concerned with 
the conduct of its foreign rela- 
ions. 

It was the report of the Director 
of the Institute, Judge Herbert F. 
Goodrich, of the Court of Appeals 
for the Third Circuit, that reveal- 
ed the completion of the Insti- 
tute’s work on the Uniform Com- 
mercial Code. The last amend- 
ments of the Code have been 
completed by the Editorial Board, 
and a new, final 1957 edition of 
the Code has been _ published. 
Massachusetts and Kentucky have 
both passed the Code with the 
last amendments, and Pennsyl- 
vania expected to enact the 
amendments at the next session 
of its legislature. 

Other Restatements 

The Director’s report also dis- 
closed that the revision of the 
Restatements of Agency and 
Trusts are rapidly nearing the 
printing presses. Agency is al- 
ready in page proofs, and the in- 
dex for the first edition is being 
revised and enlarged to include 
the new material. The manuscript 
on Trusts has been completed, 
but is being held up so the two 
books will not be released simul- 
taneously. 

Likewise, the work on the other 
Restatement project—Conflict of 
Laws—is progressing steadily, the 
Director told the Institute. Be- 
cause the addition of more mater- 
ial for discussion at this meeting 
would have necessitated dividing 
the meeting into two groups, how- 
ever, no proposals on the new 
Restatement of the Conflict of 
Laws were put before the mem- 
bers this year. 

In his brief comments on the 
Model Penal Code, the Director 
disclosed that the Institute’s pro- 
visions on obscenity have already 
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been enacted in North Caroling 
He also called attention to the 
fact that the tentative provisions 
on mental responsibility have beer 
discussed in a number of 
decisions. 
Tax Statute 

The Reporters for the Federg) 
Income, Estate, and Gift Tax 
Statute.—Stanley Surrey, Harvard 
University Law School, and Wil- 
liam C. Warren, Columbia Univer- 
sity School of Law—submitted a 
lengthy report on the progress 
made during the last year in thi 
field. All of the work on this pro- 
ject during the past two 
has been exclusively in the field 
of corporate taxation. Consider- 
able time has been devoted 
corporate distributions, corporaté 
liquidations, the formation of cor- 
porations, corporate reorgani 
tions and divisions, collapsible 
corporations, corporate transfers 
involving net loss carryovers, muw- 
tiple corporations, the definition 
and treatment of debt, and attri- 
bution of stock ownership. 

Primarily, the study has been 
based upon the suggestions 
tained in the February 1954 Draft 
of the American Law Institute 
Tax Project and upon the provi 
sions of Subchapter C, Chapter 1, 
of the 1954 Internal Revenue 
Code. The staff of the ALI :ax 
project has been working in co- 
operation with the American Bz: 
Association’s Subcommittee on 
Liaison with the American Law 
Institute—a special subcommittee 
of the Tax Section. 
Extraterritorial Antitrust 

At the Institute’s Annual Din- 
ner, the members were ac- 
dressed by the Right 
able Sir Hartley Shawcross 
former Attorney General 
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tain. Sir Hartley spoke 
attempts to give the ant 
legislation of the United Stat 
extraterritorial application. Anc 
in particular, he was concernec 


about the impact of this « 
antitrust laws upon the 
ing economic war “with unfrien:- 
ly nations.” 

‘Our danger now,” he said. % 
not a war with hydrogen bombs; 
but an economic war 
Russians have said that they 
defeat us economically. 
easily may. *** The s 
the new, the underdevel 
the still uncommitted 
can only be raised by h 
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tal investment from abr 
the manner in which, 2 
countries by which that 
investment is made will 
sive of the cold war. * 
“One thing which 
most important is that 
industrial undertakings 
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ome up to $1,000.00 star at 
a) 15% and progressively ir ses 
ax ‘o 80% on net incomes in ex- 
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oT - $1,000.00 for single persons; 
a $2,000.00 if married. Th sa 
2S deduction of $150.00 ach 
is hild or grandchild, qualified for 








allowance, and 
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under the Canadian laws, is 
considered a foreign corporation. 
Where such corporation has all 
of its property except its bank 
deposits and securities located 
outside of Canada, it is totally 
exempt from income tax. It pays 
an annual fee of $100.00 to Can- 
The depreciation rates al- 
lowed with respect to machinery, 
equipment and real estate, are 
quite similar to those which 
t in the U. S. 
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A term loan 
U. S. parent 
ings of a f 
poration \ ! 
business in the 
the money can be 
which can pay interest 
Canadian corpo- 
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United States; 


parent 
subject to the 
ration tax, and the 

l x be subject 
They 








to a 
will only be 
num U.S. tax 


rowed ln 
Canadian tax 
Subject to 
Of 3S° 
Excise taxes range from 10% 
on househ liances and like 
items, to 2 automobiles, 





used by the! 


monies bor- | 


pesos ($833,000). The personal 
exemptions are relatively small, 
($66.66) 
exempt from income taxes. These 
exemptions are supplemented, 
however, by additional personal 
allowances of 2,500 pesos for a 
single person, 5,000 for a hus- 
band and wife, and 1,000 pesos 
for each child or dependent. 


Bachelors are discouraged, there | 


being a 15% surcharge for all 
those who are over 35 years of 
age. This is the reverse approach 
to the split income treatment 


being | 


can be made by ajon taxable incomes over 5,000,000 | Judge Scherer Assigned 
corporation of earn- | 
Canadian cor- | 
is not engaged in| with 400 pesos 


To Chancery Division 
Vicinage 1 


SUPREME COURT OF 
NEW JERSEY 
ORDERED that Judge Everett 
M. Scherer is assigned to the 
Chancery Division of the Superior 
Court, to hear general equity mat- 
ters in Vicinage #1, sitting at 
Jersey City, effective June 13, 1958 
and until further order. 
s/ JOSEPH WEINTRAUB, 
C.J. 
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New York County Lawyers’ Association 


Ethics Opinion 


QUESTION NO. 467 
DECEASED ATTORNEY 
IMPROPRIETY OF CONTINU- 

ING USE OF NAME WHERE 
NO PARTNERSHIP EXIST- 
ED 

XYZ Corporation has a Law 
Department with ten attorneys 
in it. John Doe is appointed At- 
torney of Record and Head of 
the Department. Stationery is 
printed in the name of “John 
Doe, Attorney at Law, Usual 
Street, Anywhere, U. S. A.” All 
the attorneys’ names appear on 
the left margin at the top of the 
paper. All attorneys, including 
the Department Head, are on sal- 
ary paid by the corporation. 

John Doe dies and Richard 
20e is made “Acting Attorney 
of Record and Acting Depart- 
ment Head”. The corporation 
refuses to have new stationery 
printed until the final appoint- 
ment is made. The attorneys re- 
fuse to use the “John Doe” sta- 
tionery since he is deceased. The 
attorneys strike out the name of 
“John Doe” and type over it the 
name “Richard Roe”. 

The corporation maintains the 
attorneys should use the “John 
Doe” stationery and may use it 
for a reasonable time, e. g., six 
months, after the death of the 
Attorney of Record. It obtained 
an opinion from a Law Firm 
which stated the attorneys may 
use the stationery if they type 
“deceased” after John Doe’s 
name or if they insert the period 
of his life, e. g., (1914-1958), after 
the name. 

The attorneys maintain this 
is permissible in the case of a 
partnership but, in this particu- 
lar situation, the other members 
of the department are not “As- 
sociates” or “Partners” and 
hence may not use John Doe’s 
name. (Penal Law, Sec. 277; Judi- 
ciary Law, Sec. 476; Matter of 
Kaffenburgh, 1907, 188 Misc. 49, 
80 N. E. 570). 

Because of the 
opinion, I desire the 
questions answered: 

1. May we consider this ar- 
rangement a partnership or is 
the attorney of record consider- 
ed an individual practitioner 
with employees? 

2. Is it legally and ethically 
proper to continue to use the 
name of the deceased lawyer 
and, if so, for what period? 

3. If answer to No. 2 is yes, 
must steps be taken to protect 
the attorneys involved, such as, 
filing a partnership certificate? 

4. If the answer to No. 2 is in 
the negative, are the attorneys 
who use the stationery of the 
deceased attorney subject to 
‘ensure or disbarment? 

5. Since Richard Roe is only 
“Acting”? Head, what should be 
done by him to perform his 
duties within the bounds of Law, 
and is he justified in striking 
out the name of the deceased 
attorney? 

ANSWER TO QUESTION No. 467 


difference of 
following 


1. Since the facts stated do 
not describe a partnership in 
any sense of the word, it cannot 
pe ‘onsidered” a partnership 


the practice of law. John Doe 
salaried employee of the 
Richard Roe, 


IO) 
was 


as 1S 


corporation, 


and as are all the other attor- 
neys. They do not share profits 
or losses, and do not carry on 


practice as a partnership. Canon 
33 prohibits holding out to the 
public that a partnership exists, 
when that is not the fact: 
‘In the selection and use of 
a firm name, no false, inislead- 
ing, assumed or trade name 
should be used 
Nor is the attorney of record 
an individual practitioner with 
employees as all are employees 
of the corporation 
2. It is not proper to continue 
to use the name of the deceased 
lawyer. In the case of real part- 


nership, where local custom 
sanctions it, names of deceased 
partners may continue to be 


used, but Canon 33 enjoins that 
even in such cases, ‘care should 
be taken that no imposition or 
deception is practiced through 
this use’’. In the case stated, not 
only is there no partnership, but 
deception of the public is likely 
to result from the use of the 
deceased attorney’s name. (See 
Opinions 725 and 760, Associa- 
tion of the Bar.) 

3. Since the answer to 2 is “no” 
it is unnecessary to answer this 
portion of the question. 

4. An attorney who acts in a 
manner determined to be im- 
proper may expect that his con- 
duct will be scrutinized by the 
proper authorities, and that such 


discipline will result as those 
authorities, deem fitting, in all 
the circumstances. 

5. The performance of his 


duties, and the manner of per- 
forming those duties are not 
treated in the question in such 
manner as to make it possible 
to answer this portion of the 
question, except with respect to 
the query as to striking out the 
name of the deceased attorney. 
If the name of the deceased at- 
torney is still legible after the 
“striking out”, it may be that a 


question arises as to the propri- | 


ety of such conduct. If the name 
is completely effaced, no ethical 
question appears to be presented. 





Suggests Local Option 
Sunday Closings Under 
State Standards 


NEWARK, N. J., June 15—The 
best solution to the New Jersey 
Sunday law problem as it stands 


currently would be to allow local | 


governments desiring such laws 
to adopt and enforce them under 
a standard set by state statute, 
according to an editorial note 
in Rutgers Law Review being 
distributed this week. 

Eugene P. Chell of 649 Dela- 
ware St., Paulsboro, divisional 
editor writing on “Sunday Blue 


Laws” in the State University 
law quarterly Spring issue as- 
serts: “The best one can hope 


for is a Sunday law which treats 
businessmen equally situated 
equally and is enforced consis- 
tently. 

“It is suggested that this can 
best be accomplished by leaving 
the enforcement in the hands of 
those local government units 
who actively desire enforcement, 
but to limit their range to pro- 
hibition of activity prescribed 
by a state standard.” 

An article on “Justice Arthur 
T. Vanderbilt in Retrospect” by 

rof. Maynard E. Pirsig of the 
University of Minnesota Law 
School cited the late chief jus- 
tice’s influence on legal reform 
beyond New Jersey. 

Other articles in the 114-page 
Review include pieces on the 
historic basis of administrative 
law, a discussion of appellate re- 
view of facts in New Jersey jury 
and non-jury cases, student case 


comments and a review of the 
book “Desegregation and the 
Law”. 

Among case comments is a 


discussion of the State Supreme 
Court decision declaring that 
any statements by counsel de- 
manding a Specific award or 
disclosing the amount sued for 
in an automobile negligence 
case will constitute error. 

The comment calls the deci- 
sion “shortsighted” and argues: 
‘to prohibit counsel from argu- 
ing money damages is to cur- 
tail his partisan function and 
to deny the plaintiff the benefits 
of advocacy where persuasive 
techniques are of most crucial 
importance to him.” 


Announcement 

Irving Ostrow has opened of- 
fices for the practice of law at 
744 Broad Street, Newark 
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AT THE UNION COUNTY BAR ASSOCIATION 


ANNUAL GOLF OUTING 


Thursday, June 5, 1958 













































1. Stanley W. Greenfield, Hon. Milton M. Con- 
ford, and Robert L. Sheldon. 

2. John T. Glennon, co-chairman of the affair, 
and Philip Dean Cohen. 

3. Leo Kaplowitz, Joseph C. Monico, Lewis 
Winetsky, and Warren Brody. 

4. Joseph H. Stamler and Nelson F. Stamler. 

5. Robert S. Snevily, Surrogate Charles A. Otto, 
Jr., and William M. Beard. 
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De Vita, Chief Justice Joseph Weintrau 
Julius Kwalick. ~ 
7. Ronald F. Esposito, Raymond D. 0B" 
A. Donald McKenzie, Jr., and Harry J. Cuttler. . 
8. Louis J. Dughi, Joseph R. Kane, Geors 
Perselay, and Hyman Isaac. 
9. Bernard L. Davis, co-chairman of the € 
10. Hon. Edward A. McGrath, James J- 
neally, and Hon. Harold W. Borden. 
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